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Introduction:
Coal and the Legal Profession
BY Gov. JOHN Y. BROWN, JR.

Coal is vital to both the present economic health of Kentucky
and to its continuing industrial development. A leading employer
and a source of substantial revenues which benefit all Kentuckians, this industry is heavily regulated in Kentucky, with constraints on coal production, use and market competitiveness.

I.

COAL AND THE KENTUCKY ECONOMY

Kentucky is the nation's leading coal-producing state with
more than 150 million tons of annual production. The coal industry is the third largest employer in Kentucky in terms of jobs and
incomes, ranking only behind manufacturing and agriculture.
Statewide, coal provides about 55,000 jobs directly and tens of
thousands more in support of the coal industry. In several coalproducing counties, according to the Kentucky Department of
Commerce, coal provides virtually all of the employment opportunity. In Martin County, for example, more than seventy-five
percent of the total jobs and eighty-nine percent of the total
wages are from direct coal production.
The Kentucky Department of Energy estimates that state
and local taxes derived from coal production, not including the
4.5 percent severance tax, totaled more than $150 million in
1981, or more than one dollar for each ton of coal produced. Additionally, in 1981, more than $178 million in revenue was derived from the severance tax. In the first ten years of its existence,
the coal severance tax provided more than $2 billion to Kentucky's General Fund and about $124 million to the Transportation Fund. Tax revenues generated from primary and secondary
employment, from sales receipts and other related sources have
provided further statewide benefits. It is important to note that
the severance tax is a form of a privilege tax, specific to an extractive industry and therefore is a cost of doing business over and
above normal tax costs to other Kentucky businesses.
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REGULATION OF SURFACE MINING

Perhaps no law has affected the basic methods and procedures of an industry to the extent to which the Surface Mining
Control and Reclamation Act of 1977 (SMCRA) has affected
those of the coal industry. The Act brought many new regulations and standards for the coal industry and has totally restruc-

tured the governmental regulation of surface mining.
Because many aspects of the Act affect the environment,
property values and the success or failure of businesses which
have invested vast sums of money and have employed tens of

thousands, considerable controversy has surrounded the implementation of the SMCRA. This controversy has been the most
deleterious result of the Act for the coal industry.
The Office of Surface Mining (OSM) is engaged currently in
a major overhaul of the entire regulatory package promulgated
by the previous administration. While revision has been hampered somewhat by litigation, regulations continue to be
changed, and this progress will continue for some time. Meanwhile, Kentucky has been promulgating regulations comparable
to those of OSM. The OSM changes complicate the procedure because Kentucky legislatures have prohibited state law from being
any more stringent than federal law. As each new OSM final regulation becomes effective, Kentucky will have to determine
whether the state law or regulation is now more stringent than
the federal regulation and to what extent. Kentucky's primacy
proposals in the past have been held up by injunctions, and, now
that primacy has been granted, operators may be faced with continuous changes. Even though most operators favor these regulatory reforms, the financial risks associated with the regulatory
uncertainties, coupled with difficult markets, are devastating to
small and medium independent operators in Kentucky.
III.

REGULATION OF COAL USE

Although the Clean Air Act of 1963 is not a mining regulation act, it has profoundly affected Kentucky coal production.
The Act and its several amendments are largely responsible for
an eighteen percent decline in Western Kentucky coal production from'52.7 million tons in 1970 to 43.2 million tons in 1979.
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First, the 1970 amendments to the Act shifted responsibility
for setting air quality standards from the states to the federal government. The air quality standards are to specify acceptable concentrations of pollutants which provide a margin of safety over
and above protection of health and welfare. Second, the 1970
amendments also established New Source Performance Standards (NSPS) which mandate that emission limitations be based
on what is technologically achievable; previously, emissions were
to be limited as necessary to maintain acceptable air quality. The
Environmental Protection Agency set the NSPS for coal-fired
powerplants at 1.2 pounds of sulfur dioxide per million Btus. In
fact, plants could generally emit at several times this rate without causing air quality to degrade beyond the acceptable standard. Thus, NSPS became, and remains, among the most controversial issues of the Act.
As a result of litigation and lobbying efforts, Congress
amended the Act in 1977 to require a "percentage reduction" in
emissions that would ordinarily occur, thus lowering sulfur dioxide emissions further and removing some of the competitive
advantage previously given to low-sulfur coal under the 1.2
standard. In effect, all new power plants were required to install
sulfur dioxide removal equipment regardless of the sulfur content
of the coal used. Congress again is considering the issue amidst
lobbying efforts from all sides. Because Kentucky produces both
higher- and lower-sulfur coals, the outcome, whatever it might
be, will have a great impact upon the Kentucky coal industry.
IV.

REGULATION OF COAL TRANSPORTATION

Although laws relating to the transportation industry do not
directly regulate the production or use of coal, the indirect
impact of such laws upon the cost of doing business, and hence
upon the competitiveness of the Kentucky coal industry relative
to other coal-producing areas, is significant and deserves special
mention. Transportation is an important element of the coal
industry, not only as a means of getting the coal to market, but
also because it represents a significant portion of the delivered
price of coal to that market. Of major concern to Kentucky coal
shippers are the rates and adequacy of rail service; approximately seventy percent of Kentucky coal is shipped to its ultimate destination by rail.

KENTUCKY LAW JouRNAL

[Vol. 71

The federal agency for regulating the rates and the service
provided by railroad companies, and other modes of transportation, the Interstate Commerce Commission (ICC), has recently
undergone a significant change in philosophy, largely due to the
Staggers Rail Act of 1980. Of great importance to coal shippers in
terms of rail rates is the movement of the ICC away from exercising jurisdiction over rail rates and, thus, from exercising a moderating influence upon increases in rail rates. In previous years,
the ICC operated upon the concept of market dominance, according to which coal shippers in particular areas had no effective alternative means of transportation and, hence, were "captive" to a particular railroad company. Therefore, the ICC regulated the rail rates in these instances. In 1981, the ICC began
including considerations of geographic and product competition
in its determinations of "market dominance," the prerequisite
condition to ICC regulation of rail rates. Coal producers are concerned that this new approach is unjust because, to obtain relief
through ICC regulation of rail rate increases, they must make the
extremely difficult demonstration that a coal user can neither obtain coal from another geographic area nor use an alternate fuel.
A second major concern is with the provision in the Staggers
Rail Act of 1980 that authorizes the ICC to exempt traffic from
rate regulation if the Commission finds either that the exemption
is of limited scope or that continued regulation is not needed to
protect shippers from abuse of market power. In September of
1981, the Norfolk and Western Railway asked the Commission to
exempt export coal to Gulf and Atlantic ports, maintaining that
such shipments were of limited scope and that competition in the
international coal market would be sufficient to control the
prices that the railroads would be able to charge so that they
would not lose traffic and, therefore, revenues. But the cost of
American coal already exceeds that of much coal exported from
other countries. The Commission's exemption of export coal from
regulation would thus exacerbate an existing competitive disadvantage in pricing.
CONCLUSION

Thus, it can be seen that the Kentucky coal industry while
facing a period of soft markets, also confronts uncertainty stem-
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ming from legislation affecting where and how coal may be produced, and the costs of production, reclamation and transportation. The coal industry needs assistance from the legal profession
in finding solutions to the many problems facing the industry as

it tries to meet the nation's energy needs in an environmentally

acceptable way and with fair return to all parties.
In fact, Kentucky needs a strong mineral resource recovery
law that would clarify the issues of ownership and simplify the
title problems impacting the recovery of all mineral resources in
Kentucky. The legal profession could perform an important service to Kentucky by developing laws which would eliminate the
legal entanglements affecting mineral recovery which would result in more jobs and enhanced income and revenue from the
efficient development of these resources.

